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» both in "Warsaw System" or M99 States

or

> in the same "Warsaw System” or M99

n agre eed stopping place in
er State
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"~ = The original Warsaw Convention of 1929, unamended:
- = “The'Warsaw-Genvention as amended by Montreal Protocol No. 1 of
1975;
= The Warsaw Convention as amended by the Hague Protocol of 1955;

= The Warsaw Convention as amended by the Hague Protocol and -
Montreal Protocol No. 2 of 1975;

= The Warsaw Convention as amended by the Hague Protocol and
Montreal Protocol No. 4 of 1975;

%&W‘Gntreal Convention of 1999, or | -
0:0)| AtIO] ‘ I .

alled to ratify the same liability conventlon.




Chubb & Son v. Asiana Airlines

. e cm——— T e — —

-_-;_—___.__ The US-h_ad ratified the Warsaw Convention but not the
Hague Protocol of 1955.

South Korea had ratified the Hague Protocol, but not the
Warsaw Convention.

Because the US and South Korea were “not in treaty
relations with regard to the international carriage of
goods by air”, federal subject matter jurisdiction was

deemed not to exist. The court concluded ;hat * [ SN
----- in internatior OWS the crea a

darate treaty based on separate adherence by two

States to different versions of a treaty, and it is not for

the judiciary to alter, amend, or create an agreement
between the United States and other States.”
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Chubb holds that the nation of the orlgln and destination of

-— .the passenger s itinerary must have ratified the identical
treaty. Korea and the U.S. were held to have ratified
different treaties — the Hague Protocol and the \WWarsaw
Convention, respectively. Hence, no liability convention
was common to both States.

= The U.S. ratifled Montreal Protocol No. 4, which entered
Into force for the United States on March 4, 1999. Though it
principally addresses cargo issues, It brings the US under

erHague Protocol of 1955. Just to be sure, the U.S.

parately ratigﬁgéhe Hague Proto@mearly nalf a“'—_

'Walso became a major catalyst for U.S. Senate
ratification of the Montreal Convention of 1999, which
entered into force on November 4, 2003.
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= Unification of Law... uniform procedure,
documentation and regime of substantive

law applicable worldwide
= Limit carrier liability so as te foster growth of

ﬁnascent commercial iﬁ "He INAUSTRY




COMPENSATIQN HAS ALWAYS
BEEN TH

Warsaw Conve ( 1929 capped liability fo nal injury

at $8,300, unies#*the car@fangaged in willful miggg nduct or

jpsued. ippiPPer documenitation; the carrier coul RGP a Dl By e
' .-u, ken “all necessary measures” to av ifiae=ess, or it R _31’
BETipossible to do so: " %
*Fhe Hague Protocol of 1955 dqubled liabilig 600 and

clarified what was meant by “willfial miscong f' htent to

cause damage or recklessly ar ' vith kno ' damage

¥ would probably result’; |
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—'The carrier’s liability may be discounted by the clalmant s negligence

or wrongful act;

*If the claimant’s damages exceed 100,000 SDRs, the carrier has two
defenses: (1) freedom from fault; or (2) the damage was solely caused
by a third person;

*““Punitive, exemplary or other non-compensatory damages” are not
recoverable; -
*No provision was made for recovery of emotional damages;

*Carriers must maintain adequate insurance to cover their liability;
*The Convention’s liability limits shall be reviewed every five years
and adjusted for inflation;

*The claimant may recover court costs and attorney’s fees if the

amount of damages awarded exceeds any writter %
in si - but before suit is

*The Convention establishes a “fifth jurisdiction” (the passenger’s
principal and permanent residence) for personal injury or death (but,
oddly, not cargo and baggage) actions; and

*The Convention incorporates the Guadalajara Convention extending
liability to both the actual and contracting carrier.
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e ———y ISR speCIaI value is decl‘re ossand
damage and delay of baggage results in
maximum liability of 1,000 SDRs;

destruction, loss, damage, or delay of

cargo results in liability capped at 17 SDRs -
per kilogram; cargo liability ceilings cannot

be broken;

*There is no carrier penalty for
noncompliance wi

r—
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*Arbitration clauses may be mcluded in
cargo air waybills.



Convention ICAO adjustments US dollar equivalent

Passenger death or injury 100,000 SDRs 113,100 SDRs $175,237 Passenger death or injury

Cargo loss and damage 17 SDRs per kg 19 SDRs per kg $29.43 per kg Cargo loss and damage
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—-—{-.JN-Members — 192 tates

= _The Chicago. Convention — 190
States

= The Warsaw Convention — 152
States

= The Hague Protocol — 137 States
= The Guadalajara Convention — 86

SN

ontreal Convention of 1999 STRASBOURG

e 102 States

* As of Sept. 12, 2011
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http://www.icao.int/index.html
http://www.icao.int/icao/en/leb/treaty.htm
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e imad ontreal anvenn@n of 1999 Mf'& . VlﬂTlON
-~ _made no significant change to NG DL
Article 17 of the Warsaw J% \ ‘1& C E
Convention: e e
= “The carrier shall be liable for Vo _ & ,;yr

damage sustained in the event of
the death or wounding of a
passenger or any other bodily injury
suffered by a passenger, If the
aceident which caused the damage
So sustained toek;place on board
e aircraftseriastt PUrSereifany or
ileTeperations of embarkmg or
disembarking.”
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= “The carrier shall be liable for
damage sustained in the event of
the death or wounding of a
passenger or any other
suffered by a passenger, If the
“leeile =0 which caused the damage
So sustained toek,place on board
e aircraftseriastt PUrSereifany or
ileTeperations of embarkmg or
disembarking.”

- _made no significant change to MEF—“Q i VIL}TION
Article 17 of the Warsaw ug’% \ “f C E
Convention: " S e
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J What klnd of "acmdent"— =
- “must have occurred?

= What types of injuries are
contemplated by the term
"damage sustained in the
event of death or bodily
Injury"?

%@e does one draw the
2 al “embaKINGeN;
HISEIT ‘KING LZEXPOSITION ot 1a

LOCOMOTION AERIENNE

26 OCT. — IO NOV.
GRAND PALAIS cHamps.eLysees
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«EEESeveral passengers claimed to have suffered mental distress when their
aireraft, bound for the Bahamas, lost power in all three engines and began a
sharp and terrifying descent. The flight crew informed the passengers that it
would be necessary to ditch the plane in the ocean. Almost miraculously,
the pilots managed to restart the engines and land the jet safely back at
Miami International Airport.

= The U.S. Supreme Court held that Article 17 does not allow recovery for
purely mental injuries. This conclusion was based on the French translation
(interpreting "lesion corporelle” to mean "bodily injury™),and on the primary
purpose of the Warsaw Convention -- limiting liability in order to foster
ewthief theinfant airline. industry. Writing for the majority, Justice Marshall

~ concluded: — e —
s e narrewerread glesion corporelledalsoNsiconsistent with the
Wy‘pum eithercontracting partiesto'tne Convention: limiting the
pility”of air carriers in order to foster the growthrefithefledgling commercial
aviation industry. . . . Whatever may be the current view among Convention

signatories, in 1929 the parties were more concerned with protecting air
carriers and fostering a new industry than providing full recovery to injured
passengers, and we read ‘lesion corporelle' in a way that respects that
legislative choice.”



Emotional Injury: The
Alternatives.
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r"Uf'iTi'o e depressunzatlon ofi an Alr France alrcraﬁ Iaﬂdlrﬂgj
— ___normally at Los Angeles.

= The definition of an accident under Article 17 should be
flexibly applied after assessmg all the circumstances
surrounding the passenger's injuries;

= The “event or happening” that caused the passenger's
INjury must be abnormal, "unexpected or unusual®;

= The event must be "external to the passenger®, and not the
passenger's own “internal reaction” to normal flight
= 0D erations; and

K
| B —
{atraditﬁﬂm trier of fact must


http://www.airfrance.us/cgi-bin/AF/US/en/common/home/home/HomePageAction.do?BV_SessionID=@@@@1261606612.1161032506@@@@&BV_EngineID=ccceaddjdjlljlicefecekedgfndfko.0
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~ What is the impac*t’ﬁfhav_ir;aa claim fall under

the Warsaw or Montreal Convention, and

the Convention does not provide a remedy?
May the plaintiff sue under domestic tort law?




~ = sy Tisui Yuan.diseng alleged emotional injury because of a security search at

JEK in which she was forced to drop her jeans to mid-hip and was wanded by
a female security guard.

But emotional injury unaccompanied by physical injury is not recoverable
under Eastern Airlines v. Floyd, 499 U.S. 530 (1991).

And it was not clear that Ms. Tseng suffered an Article 17 “accident” under Air
France v. Saks, 470 U.S. 392 (1985), which defined an accident as “an
unusual or unexpected event or happening . . . external to the passenger.”

Nevertheless, in Tseng, the Supreme Court held that Warsaw “precludes a
passenger from maintaining an action for personal injury damages under local
awawvhen her claim,dees not satisfy the conditions for liability under the

nvention.” - T—
"I other words 'njur-y-eeaum’ﬁm International itinerary, on

stherai n'the course of embarking or disembarking, “if not
wed under the Convention, is not available at all.” Under such
circumstances, Warsaw provides the exclusive remedy, and no separate
common law cause of action exists.

In a footnote, the Supreme Court observed, “It is questionable whether the
Court of Appeals ‘flexibly applied’ the definition of ‘accident’ we set forth in
Saks.”


http://www.airliners.net/open.file?id=1217400&WxsIERv=Obrvat%20767-258&Wm=0&WdsYXMg=Ry%20Ny%20Vfenry%20Nveyvarf&QtODMg=Onepryban%20%28-%20Ry%20Ceng%29%20%28OPA%20%2F%20YROY%29&ERDLTkt=Fcnva&ktODMp=Znl%2021%2C%202007&BP=1&WNEb25u=Wnivre%20Tbamnyrm%20-%20Vorevna%20Fcbggref&xsIERvdWdsY=4K-RNO&MgTUQtODMgKE=Va%20zl%20rlrf%20bar%20bs%20gur%20zbfg%20ornhgvshy%20p%2Ff.%20%28Pnaba%20RBF%20400Q%29.&YXMgTUQtODMgKERD=513&NEb25uZWxs=2007-05-30%2001%3A03%3A01&ODJ9dvCE=&O89Dcjdg=22973%2F68&static=yes&width=1024&height=691&sok=JURER%20%20%28nveyvar%20%3D%20%27Ry%20Ny%20Vfenry%20Nveyvarf%27%29%20%20BEQRE%20OL%20cubgb_vq%20QRFP&photo_nr=6&prev_id=1217578&next_id=1216897

e e

1at constitutes an “accident’?
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WALLACE V. K@REAN

Three hours into a flight from Seoul to Los Angeles, Brandi .
Wallace “awoke in the darkened plane to find that Mr. Park
[the male passenger seated next to her] had unbuckled her

belt, unzipped and unbuttoned her jean shorts, and placed a
) — ! I

mds into her underpants to foW[.
econd Circuit concluded this act of sexual predation
was an Article 17 accident, whether or not an accident
must be an incident of air travel.
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> Hlt1s plam-that tr AJ]ngngj:&
‘-'\ 3 of air travel increased Ms. ——
Wallace's vulnerability to Mr. Park’s
assault. When Ms. Wallace took
her seat In economy class on the
KAL flight, she was cramped into a
confined space beside two men she
did not know, one of whom turned
out to be a sexual predator. The
lights were turned down and the
sexual predator was left
unsupervised in the dark. .

“[I]t is undisputed that for the entire _,q

duratio . Park‘s attackineta...
SinE tendant noticed a
problem. And it is not without

significance that when Ms. Wallace
S 8 woke up, she could not get away
Immediately, but had to endure
another of Mr. Park’s advances

3 before clambering out to the aisle.”
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6" INTERNATIONAL

ERO EXHIBITION " The Master of Rolls of England S Court of
ﬂ Appeal concluded,

JULY9 TOZO “I'cannot see, however,
how Inaction itself can ever properly be
described as an accident. It is not an event; it
IS @ non-event. Inaction is the antithesis of an
accident.”

The appellate division, of the Supreme Courts ==
ofiVictoria, Austiali GonciUded that ‘AN Al Urees
[0"dE'SOMEg®"". cannot be characterized

as an event or happening'. . .." The court

went on to opine that a pilot’s failure to drop

the landing gear would not constitute an
Article 17 accident, but the resulting crash of
the aircraft would.

UPENDMLY lﬂ u



~=_Recovery allowed for the death of an asthma-suffering
passenger. exposed to second-hand smoke.

= The refusal of a flight attendant to assist a passenger who
requested assistance constitutes “an unexpected or unusual
event or happening” under Saks.

= Both the passenger’s exposure to the second-hand smoke, and
the refusal of the flight attendant to assist the passenger,
contributed to Husain’s death.

F:I‘n_'a'ctlon can be an accident irrespective,of the .conclusionsofi.
appellate courts ndiandAustralias™

emala’City Protocol would have substituted the word
“event” for the narrower term, “accident™.

= But it has received only 7 ratifications and 5 accessions, well
short of the 30 needed to enter Into force.
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mee LS, Supreme
Court . . . the Saks definition of “accident’ does not
_:—-exhaustwely-deﬁne-the scope offArt. 17. . .. In Saks, it
Wwould:have'made no sense for the Court to describe the |
operation of the pressurization as “a happening that is FLY TO AUSTRALIA BY
not . . . intended.” The system operated independently of B‘ﬂ’A’C u M”A S
any actor who could have formed an intention to do an act &
that had consequences that were not intended or expected.

=  “With great respect to the Supreme Court in Saks, it went
too far in insisting that the harm-causing occurrence must
always be “caused by an unexpected or unusual event or
happening that is external to the passenger.”

“An_omission may.. . . constitute an ‘accident” when it is

TIsHap’ or event may be an ‘occurrence’. However,
depending on the context, it will not usually qualify'as an
accident’.”

m Calljhan: “mere inaction could not constitute an event or an
accident.”



House of Loerds In
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‘ - SE&T"‘H s not fﬁe'fun‘_CIlon of the court in any‘of the ——

Convention countries to try to produce in language | Tne ER. WING" |
.~ differentfrom that-used in the Convention a SILY " DE LUXE

comprehensive formulation of the conditions which
will lead to article 17 liability. The language of the
Convention itself must always be the starting point.

. [A] judicial formulation of the characteristics of
an article 17 accident should not, in my opinion,
ever be treated as a substitute for the language
used in the Convention.

= | venture .. .to express my respectful disagreement
with an approach to interpretation of the:Convention

thatnterprets not the language of the Convention

S but instead the Ianguage of the leading judgment
interpreting the Convention: s approachtends;
Elieve, 10IdISIeIEIESSENLIC f

Rlcy el 2,01 i JMPERIAL
judicia erpretation, namely, to consider wha - A" 7/
accident” in Article 17 means and whether the facts Al g_‘;,_‘é‘vs
of the case in hand can constitute an article 17 17151
aCCldent FOR INJORMATION APMLY

PDUIPOSE @ >



= Hence, the U.S. Supreme Court’s reliance on the Saks’
Ue. .r )f)e 'J-J SIS AIT A = "'.rJPf -au-. ed
J,Jrur)rudenrl-ll rrigirioclolae)y,  Insigziel gf -l:),<1ru WHEET:
ine Inzcior of = rIJngr siiigriclairgt weals ar “unusuzl or
200.000¢e PRIX Usie perred EVENROINIAPIERIIUREXIETII ONE
3 Jer’ e Counmnsieadshould nw,&ed

=5

Whet ght attendant’s'ins CL_))“"‘JQ__#(‘(F“E}
Lord! Scott observed that two requirements identified in
- Saks — that an event that is no more than the normal
operation of the aircraft in normal conditions is not an
“‘accident”, and that to be an accident, the event that
caused the damage must be external to the passenger —

ruled out recovery for DVT.

Both DVT and PTSD cases generally have not fared well
in the courts, but on sharply different grounds. In DVT
cases, airlines have prevailed because there was no
“accident”. In PTSD cases, airlines have prevailed
where there was no physical injury.

But note the sharp divisions between the analytical
approaches of the highest courts in the United States,
the United Kingdom and Australia. The U.S. courts ask

whether an injury. occurrlng on boarg_a_ﬂaghww-
X eV

g UK. and Australlan Courts ask™
whether the | |njury was caused by an . While
the U.S. Supreme Court goncludes that inaction canU K

1 constitute an “unexpected event or happening’, the U.K.
REIMS 00225029 AQUT 1908 and Australian courts conclude that inaction cannot
constitute an “accident.” These are great ships passing
st 0 @ foggy night, hearing only their horns blowing in the
distance, warning of potential collision.

.
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\at constitutes “bodily injury”?
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Emotlonal Damages
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ki J:F}-‘JSSJ f
BEYATeR e has long troutdle ledl r*Cf | _o OUf e

"~ Jurisprudence on thisi [SSUE reﬂe 1S j‘@vef mruor CORGEL IS

_ (Iythat emotional harm.canaes&it it o EIIEC At

(2)'somegharny s thEpHEEIE "'4 ‘r JJVJJ’JJ in aripcltsigal

SeCiety/; rpoional damages aie piiiculiNoRgEeSHIER "ﬁ
and (4) Uncer GOWIC yMPECEN RSN "ﬁh

Eeconomiec; b W

Turning tr%al I Law, ComIis
have ex travaix girepariatipres of tiEAa

Conventi fntjl929 nayv Cﬁncludéd hat thereswas ﬁﬁv B -
discussion, of v ether recevery fore otionaljeamagesivass =
: contempla{ed by its drafters. ' They also have concluded 2,
. that recoverny fof; € e*mo‘nonal damages‘was not pé‘r’-?ﬁltte ‘
most civil or commoRdaw 4_ur|sd|c{|ons,oj-|e to 1929

‘\\\\__&ﬁ Eie s ok J




frm;@mh& TPTECISION P IVAIE f&:k\) rne-—’
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=tle \4exr,b LAY FISin PP
Q Lmefit Mijelsics i Ahare er
JnJUﬂeS — left thie"@oC ‘% II SOITS, of Iltlgatl |

% “Eor exam\ple\to.[e OVET rtlcle 174 nee\fhe
emotional INjuny.res it i e phy icallhiarm; o5
may the physicallharm resuidiiom éﬁéﬂﬁﬂbﬁ‘d o
injury? In:otherwords, may\iENny U

r2il o) ofemd’uonal

harm(e.g., what if plaintiff "@”r) ysicallyas
todched but suffered hives, diarthegmor haird

— _ecause of her fraght), or must there Tnste

~ some direct physical contact which preduc

‘ pruIse, lesion, or broken bones causing emaotional

narm?

O ‘ﬁ,

—simply.loe the:physical manlf




S Feagygl District Court In

J@C ""c 3

Iejeir vvru suffers grrofoszy
' Jack &

- J'
L»

fﬂj.)f'f“r) Telfuis / ack sxplorges
et oo ermz) 7,
ecobery lloEUNor-eMmoLey o>

a‘m-aﬂmn en

- ry'orccu'rS‘ e e
ﬁ&ﬁé'é%w
Bcovera Le, -

% While agreeing thatynestal | juiies rlov\ ne! rrom hy5|ea1r
ol res are recoEIeeisse ACOUISROTARPES
B haVe, diseureae fdfﬁfaln Jac , NOIG g- | ef
plamtiff may Tot repgyﬁr under-Articlé™17 for physm‘aﬂ
manifestation of-emotional harm:
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in»l\/lorr';s: v. KLM,

njury IS re

bIe also Lord
J is jury or illness

While agreeingth‘a ain
Steyn, “would hold thatuifia-r
which in turrl,g:auses adverse physical,symptoms

The issue whether a ear old girlifceule rsw\ erfonthe clinical
depressio Jne stlfiered after being fondled Dysaioer DasSenge Al
flight from KualabEimpuiEAmsterdam. “Lord Nicholl§ wre ne'e

‘bodily injury"erilesionicorporelle’, in article 17 mea ply, njry
passenger’s body b r]OWrﬁ\/‘—‘r helobserved that the |n S| pantofthe
body, and sometimesisubject tofnjLiyAtie guestion as to SthertheNraihes

suffered an injury is‘a guiestion efmesicallevide fce.
The inference is that g&nejl al'sciencehas advancedlio
can point to an injury in t IICAUSIRENCIRICAIRCERIE: 53un
damages may be recoverab ~
Though Lord Steyn concluded;that ArticiedAGBESIBRAI W OHENO [ECOVETYAOL
emotional damages absent physical injur Vi ne WOUIGERAI GV E COVETYAIITEETIWG
circumstances: (1) pain angé ering restltung iromiy /JJQ—IJ lrJJJr Y cllel (Z)s)
cases where there is physicalimanifestation Ol Lemoetienalfanmaiite rr‘lev,mr
accident causes mental igjunyser iliness whichintiicalSESIauVESENhSICAl
Syimptoms, such as stro riages o PERLCIICETSERNIESTIOIC
uirement of bodilyin; the eonVentionNisieatisHiedy.




Accident

Bodily Injury Emotional Harm
that causes: that causes:

Emotional Harm Bodily Injury




= In an exhaustive review of the negotiating
histony. ofi the question ofi potential recevery. 0
emeleRalcamagESHRHEN CRIEA!

Coriverition, trig court conclucsd izt irjars Ehrhch V.

Wels flg consssus or cormman Undgrsieelie)
~AIioNg e delegaies o theSSUe oIV IER= ‘__ m

..—.=-—-aﬁ ‘underwhat circtimstanc ecovery e - —
" shouldbe allowed formental damages. —

.= The U.S. delegate at the conference
—J“"é'ﬂbﬁeously-asserted that the state of Article
17 jurisprudence in U.S. courts at the time
allowed recovery for mental injuries even
when such injuries were not caused by
physical injuries, and sought to include
legislative history to the effect that M99 was
not intended to disturb that jurisprudence.
The court held that those views were wrong,
and that prevailing American jurisprudence
required that, to recover for emotional
damages, those emotional damages must

elbeen caused by, physical injury.
e U.S. Circuit Cou S ofA eals in

rafranca, Lleyd; '
mggverable under Article 17, while the
U.K. House of Lords in Morris v. KLM
concluded that they were. Though the U.S.
Supreme Court has not yet had occasion to
rule on the issue, the stage is set for

jurisprudential confrontation yet again
between the Titans of Law.

e_,_nn als inl

i L




CONCLUSION

= |ssues of what constitutes an “accident” and
under what circumstances emotional damages
are recoverable under/Article 17 have
proceeded under different: 'Urisprudential paths

in the USRSl PAUCHEIE!
" ThAINIEN “ g r@est wtﬁgr n zdRriree of inese

Wil ential jurisdictions géWe disagreed so

fundaiisEls mH/ ?]_) tredeifng.

= This C ash of inalli&ns coss not s

WilgF=RC o vantiogllgizrded for the
of Cerig n Rules (@ niernationsa)
Alr. -

are weII
fification
iggage by
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Day v. Trans World Airlines

- [ — —

= What does this phrase mean: 7 —
conrse of any of the operations of embarking
or disembarking?

= 1. What was the activity of the
passengers at the time of the
accident; —

-, " -
= 2 What control Of testrictions was
placed on their movement by the
carrier;

3. What was the imminence of their
ualiboarding; and

as the physical proximity

of the passengers to the gater



http://en.wikipedia.org/wiki/Image:Trans_World_Airlines_Globe_Map_Logo_1.png

Couphng—t—hvexparmve 1nterpre ation given an “accident”in W
~ (to an act of sexual predation) and Husain (to a fallure of a ﬂlght
perell  attendant to assist a passenger) inspired by the unsavory exclusiveness

MILITATKE mandated by TSel‘lg,

MINISTERE

REPUBLIQUE (3¢ FRANGAISE

with the entry into force of the Montreal Convention of 1999,

the airline industry is now subject absolute liability up to 100,000 SDRs,
and presumptive liability beyond, for a wider array of “unusual or
unexpected” events or happenings than at any time in the history of
commercial aviation.

JEUNES
FRANCAIS

v |-. VT

l)” OTE b Article 21 The carrier shall not be liable for damages arising under

D'AVIONS. paragraph 1 of Article 17 to the extent that they exceed for each

passenger 100,000 Special Drawing Rights if the carrier proves that:

(a) such damage was not due to themegligence or other wrongﬁﬂ_
] 1 " its agents; or

such damage was solely due to the negligence or other wrongful act

or omission of a third party.

Moreover, Montreal 99 did not clarify whether an “accident” must be
an incident of air travel, and the circumstances under which recovery
may be had for emotional damages.

Hence, there is much fertile soil for lawyers to plough.
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